Presentation to BOCC – 01/09/2007

The Audit Committee and I would like to bring to your attention some issues regarding the Treasurer’s activities.  Some of these issues have already been brought to your attention.  In the May 9, 2006 BOCC meeting Commissioner Curry suggested to the Board and the Board concurred that the allegations be directed to an independent attorney outside of the county in order to conduct an independent investigation of these activities.  The investigation has been completed.  

We would also like to discuss state statutes, internal controls and Doña Ana County Standards of Conduct that have been violated relating to other activities not previously presented.  During this discussion we would like to give credit to the new Investment Committee, which has mitigated some of the controls within the Treasurer’s office with which the Audit Committee has been concerned.

The firm contacted for the investigation was Mounce, Green, Myers, Safi, Paxson, and Galatzan out of El Paso.  The attorneys who performed the investigation were Bruce Koehler and Clyde Pine.  They reviewed evidentiary documents and interviewed current and former County employees on the topics of the pencil purchases and the use of county equipment and personnel for the Elks Lodge, of which both Treasurer Schoonover and Deputy Treasurer Wheeler are members.  Additionally, they interviewed a member of the same Elk’s Lodge who is not nor has been a County employee. 

They also attempted to interview both Treasurer Schoonover and Deputy Treasurer Wheeler, however both declined the opportunity to speak and also did not provide any information that could have been important to the investigation.  

The attorneys also researched whether the conduct in question may have violated county ordinances, New Mexico statutes, the New Mexico Constitution, or other New Mexico law.  

Following are the findings made.  They comment that the investigation was complicated by the refusal of Mr. Schoonover and Mr. Wheeler to meet with them.  

The attorneys cite numerous State Statutes relative to the two pencil purchases that resembled the campaign logo used by Mr. Schoonover during his campaign for Treasurer.  They comment that “each of the criminal statutes cited require specific intent, meaning that it must be shown that Mr. Schoonover knew he was committing the crime or doing something legally wrong at the time of the conduct in question.  It is unclear whether that can be shown.  It is curious, however, that the 1,700 pencils ordered, which appears to be an “odd lot”, had a price of just under $500; which is significant under the County’s procurement process.  Mr. Schoonover had worked in the past as an assistant Finance Director in the County, and presumably had some experience with expenditure of public funds and rules relating to the same.  Those circumstances tend to show that Schoonover was at least trying to keep the pencil purchase hidden from public view. Even though Mr. Schoonover may have acted improperly, it is unclear whether the required requisite intent would be able to be shown, particularly sufficiently for a prosecutor to seek a prosecution under one of these crimes.”

Mr. Schoonover is a member of the local Elks Lodge.  A member of the same lodge informed the attorneys that meetings between Mr. Schoonover and various Elks Lodge members took place in Mr. Schoonover’s County Office, and Elks Lodge business was discussed.  The member alleged that a County employee took notes of the meetings on at least two occasions and he identified the employee by name and in a photo line-up as the person who took the minutes of the meetings at Mr. Schoonover’s office. 

There are a number of documents relating to Elks Lodge business that have been found on Treasurer’s office computers.  There are also a few documents relating to activities of the Treasurer’s family.  One former County employee acknowledged that she had performed work at Schoonover’s direction for the Elks Lodge utilizing County equipment.  Another former employee acknowledged that she had worked on Schoonover’s office computer using a memory stick, typing out Elks Lodge materials on at least two occasions.  The attorneys found substantial evidence that Mr. Schoonover utilized County personnel, equipment, and facilities to benefit the Elks Lodge.  There is no arguable public benefit to providing such assistance.

The report goes on to cite the County Code of Conduct, the New Mexico Constitution (Article IV, Section 31; Article VIII, Section 4; and Article IX, Section 14).  The attorneys view the use of County resources and personnel for Elks Lodge purposes to be in violation of law.  “There can be no public purpose for such activities, and view this as a much more serious situation (than the pencil purchases).”

Conclusion

Based upon the investigation, with regard to the pencil purchase, any violations of laws that are mention in the report are considered de minimus.  The use of public facilities, equipment, and personnel to support Mr. Schoonover’s fraternal organization is a more serious issue.  There is no legitimate argument that such actions benefit the public in any way.  The actions of Mr. Schoonover requesting support from his staff for such activities are likely a violation of law.  Although an argument exists that such violations are de minimus, it is the attorneys’ opinion that the repeated nature of such actions take them beyond this standard.

The County has several options to handle the current situation regarding Mr. Schoonover.  First, it may seek to refer this matter to the District Attorney’s office for prosecution.  Alternately, the Board of County Commissioners may seek to censure Mr. Schoonover.  Additionally, restitution for all amounts could be requested.  

It should be noted that since the attorneys began this investigation, the County has been reimbursed for one of the pencil purchases.  The other purchase was repaid prior to the start of this investigation.

This is the conclusion of the attorneys’ report.

County Treasurer Responsibilities

Statute 6-10-8


“The board of county commissioners constitutes the ex officio board of finance.  In this capacity, the board has supervision over the determination and qualification and selection of banks, savings and loan associations and credit unions to receive public money.”  

Up until the Investment Committee was created, the board of county commissioners was not involved in the determination, qualification and selection of banks as discussed in this statute.   Due to the poor communication among the County Treasurer, Finance Department, and the Commissioners, there were some activities that ignored state statutes that are only now being corrected thanks to the oversight by the Investment Committee.  These issues will be discussed later in this report.  

Statute 4-43-2

“The Treasurer’s statutory duties include:

3. to keep the books, papers, and monies pertaining to this Office ready for inspection by the board of county commissioners at all times.”

This has not occurred.  The Internal Auditor is ultimately responsible to the County Commissioners to report the results of any audits performed, as well as to report any fraudulent activities pertaining to the county.  In order to accomplish these audits and investigations, the Commission, in the Internal Audit Charter, has authorized the Internal Auditor to:


“Have unrestricted direct access to all functions, records, including original source documents, property, and personnel of Doña Ana County.  Such information could be part of a planned audit or an unannounced review.  Failure to comply would be construed as a self-imposed scope limitation.  Any such limitation will be reported to the Audit Committee.”

All requests made by the internal auditor for information from the Treasurer and/or Deputy Treasurer have been met with excuses that everyone is too busy to provide the information.  The Internal Auditor specifically asked to view source documents in order to make copies; the request was refused.  When the information was finally provided, it was incomplete.  Repeated requests were made for the information.  Again the response was inadequate.  

Statute 6-10-36

C. “Public money placed in interest-bearing deposits in banks and saving and loan associations shall be equitably distributed among all banks and savings and loan associations having their main or manned branch offices within the geographical boundaries of the governmental unit which have qualified as public depositories by reason in insurance of the account by an agency of the United States or by depositing collateral security or by giving bond as provided by law in the proportion that each bank’s or savings and loan association’s net worth bears to the total net worth of all banks and savings and loan associations having their main office or manned branch office within the geographical boundaries of the governmental unit.  The net worth of the main office of a savings and loan association and its manned branch offices within the geographical boundaries of the governmental unit is the total net worth of the association multiplied by the percentage that deposits of the main office and the manned branch offices located within the geographical boundaries of the governmental unit are of the total deposits of the association.  The net worth of each manned branch office or aggregate of manned branch offices of a savings and loan association located outside the geographical boundaries of the governmental unit in which the main office is located is the total net worth of the association multiplied by the percentage that deposits of the branch or the aggregate of branches located outside the geographical boundaries of the governmental unit in which the main office is located are of the total deposits of the association.  The director of the financial institutions division of the regulation and licensing department shall promulgate a formula for determining the net worth of banks’ main offices and branches for the purposes of distribution of public money as provided for by this section.  “Net worth” means the assets less liabilities as reported by those banks and savings and loan associations on their most recent semiannual reports to the state or federal supervisory authority having jurisdiction.”

To paraphrase this statute, all county monies available for deposit should be invested equitably among all local banks and savings and loans, based on the net worth of each institution.  The Treasurer has been using a bidding process based on rate of return and amount of collateral provided.  This has resulted in a violation of this statute.  

Determining the net worth of the local banks is not a simple thing to do, and the Treasurer has lacked the information needed to do the equity calculation.  During the December Investment Committee meeting, Mr. Justin Harper, President of Citizen’s Bank, said that he knows someone who can provide that information and he said he would provide the name of that person to the Treasurer.

The county has a revised investment policy that does not require greater than 50% collateral for county investments, (other than the 102% collateral requirement by state statute for repurchase agreements).  There are still banks unwilling to participate with the county because the change in collateral requirement is unknown to them.   I contacted a representative of a bank that declined the last opportunity it was given to accept a deposit.  When I informed him of the change to 50%, he said that he had not heard that, and the higher requirement of 102% had kept them from participating.  This bank will be participating in the future.  

During the external audit, the Treasurer told the auditors that he did not intend to follow the new Investment Policy.  The Investment Committee provides assurance that the policy will be followed.

We are recommending that all local banks and savings and loan institutions be informed of the change to the collateral requirement to encourage wider participation.

Statute 6-10-36

E.
“The rate of interest for all public money deposited in interest-bearing accounts in banks, savings and loan associations and credit unions shall be set by the state board of finance, but in no case shall the rate of interest by less than one hundred percent of the asked price on United States treasury bills of the same maturity on the day of deposit.  Any bank or savings and loan association that fails to pay the minimum rate of interest at the time of deposit provided for herein for any respective deposit forfeits its right to an equitable share of that deposit under this section.”

If the bank or savings and loan does not meet the rate of return criterion, then they are not eligible to participate.  This leaves all other eligible financial institutions that should be allowed to participate in the investment of county monies, following the statutes and the revised investment policy. This also alleviates concern that the financial institutions will not pay a reasonable rate of return.  

In summary, the Investment Committee provides the internal control to ensure that the State Statutes, and the revised investment policy are followed by the Treasurer’s office.  Unfortunately, there is another area over which the Investment Committee has no control.

Work Ethics

The Human Resource Guidelines for Doña Ana County includes Section 800, titled Work Ethics.   In sub-section 801, Standards of Conduct, there are several definitions of unacceptable conduct.  The two that are of interest here are:

1. Discourtesy:  Failing to render the appropriate degree of service or courtesy to anyone, including not helping when in a position to do so; speaking abruptly or offensively.

2. Uncooperative:  Failure to report any work related personal injury/illness; accident with, or damage to, County property; refusal to testify or to cooperate in the county’s investigation of accidents, employee misconduct or grievances; failure to cooperate with others in the County, including such action as bullying, demoralizing, or any other obstructive behavior that affects productivity in the work place.

There are several instances of the mentioned unacceptable behavior.

· Employees of the Treasurer must advise someone every time they leave the office.  (See e-mail dated October 31.)  An e-mail from the Deputy Treasurer states that it is office policy that requires an employee to inform the Treasurer, Deputy Treasurer or a third mentioned employee before leaving the office for any reason, including going to the restroom.

· In the same e-mail it states that employees of the Treasurer must advise the Treasurer or Deputy Treasurer whenever someone from the Finance department requests information.  Only if the request is approved are they allowed to disseminate any information.  (See the same e-mail dated October 31.) 

· Two Finance employees who are responsible for gathering information for various financial reports have experienced difficulties with getting information from the Treasurer’s office.  

· In one instance, a treasury employee spoke with the Deputy Treasurer to ask permission to give information to the accounting employee.  The Deputy Treasurer told her to tell the other employee to go back to his desk and sit down because he wasn’t going to get the information.

· On another occasion the same accounting employee went to the Treasurer’s office to show one of the Treasury employees the breakout of the 1/16 Gross Receipts Tax for the Sheriff and Fire Marshall.  By the time he reached the correct cubicle, the Deputy Treasurer was there.  There are security cameras in the Treasurer’s office area and they are monitored from the Deputy Treasurer’s office where all employees’ movements are monitored.  

· At the end of each quarter a financial report is submitted to the Department of Finance Administration in Santa Fe.  Some of the information for this report comes from the Treasurer’s office.  Towards the end of October the Finance department requested this information.  The Treasurer was not in the office, and the Deputy was not able or willing to provide the information.  Two months later the information was finally received from the Treasurer.

· There was a request for information on the investment interest for prior years and projection of interest for the Health Care Initiative.  The information was available in the Treasurer’s office, but the Treasurer would not permit the information to be given to the Finance employee.  As a result the Finance employee spent two days recreating the information.

· In December another Finance employee called the Treasurer’s office to inquire why the interest account on investments was in the negative for various funds.  Her call was returned by a Treasurer’s employee and she was told that the Treasurer had decided that since General Fund money was being used to sustain these funds (Detention, Environmental, Utilities, Roads and Fleet) that he was going to transfer interest earned back to the General Fund.  The amount transferred exceeded what was earned, and the result was a negative amount.  The Finance employee asked for this explanation in writing for her file.  The employee agreed, however when she attempted to clear it with the Treasurer, he called the Finance employee and gave the same explanation again.  Again she asked for a written explanation, and he agreed.  It has not been forthcoming.

· The Director of Financial Services has made several requests of the Treasurer to provide more information about the LPL investments on the Treasurer’s report.  Several lines of information about the LPL investments used to be identified on the Treasurer’s report in detail.  Since the August Treasurer’s report there has been only one LPL investment line and it does not identify the number of investments, maturity date, and value, nor whether they are Hospital funds or General funds.  All other investments are listed with these details.  To date, this information for LPL has not been included.  As a side note, I believe at the end of December 2006 all of the funds were transferred out of the LPL accounts.  

· The original LPL invoices for quarter ending June 30, 2006 were incorrect.  The invoices for the two accounts totaled $146k; they should have totaled approximately $7,500.  The corrected invoices were sent from LPL by e-mail to the Deputy Treasurer who did not review them to ensure they were correct nor did he forward them to anyone in Finance to be paid.   The Director of Financial Services, Mr. Bari, asked for information to be able to pay the LPL invoices that were already several months in arrears.  Since the invoices to be paid were not available to him, Mr. Bari requested that Mr. Burpo supply him with copies, which he did.  Mr. Bari received no assistance from the Treasurer’s office in determining if the amounts charged were appropriate, based on the contract between the Treasurer and the financial advisor for LPL, Mr. Burpo.  

· There were repeated requests from Mr. Burpo to the Treasurer and Mr. Bari, the Financial Services Director, to pay the invoices.  Mr. Bari did the analysis to determine what was owed, and the invoices for the second, third and part of the fourth quarter were paid the week of December 25.

· The Treasurer’s staff has been directed to make corrections to posting errors by using the General Ledger Direct Receipts Module, instead of making a journal entry.  The Treasurer’s staff had informed him that this was not a correct practice, however he insisted.  There is no audit trail when using the Direct Receipts Module for this purpose.  This goes against Generally Accepted Accounting Principles.   The Director of Financial Services has requested that the Treasurer discontinue this practice.

The situations that have been cited here are not a complete picture of the difficulties encountered by the Finance department as well as other county departments when attempting to work with the Treasurer’s office.  

During the July 11, 2006 BOCC meeting, the Treasurer stated that he had an open door policy.  All of the above mentioned instances have occurred since that meeting and do not reflect a cooperative department.

Since correcting this situation is out of the realm of responsibility of the Investment Committee, we are recommending that the County Commissioners take some action to improve the morale of the Treasurer’s employees as well as the efficiency and effectiveness of the Treasurer’s office when working with other County departments.

This completes the Audit report.  

